United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





OFFICE COPY 


BRIEF AND APPENDIX FOR APPELLANTS 


IN THE 

United States Court of Appeals 

for the District of Columbia 

No. S043 

HENRY HITT, trading as Congressional Garage; and 
CENTURY INDEMNITY COMPANY, Appellants 

vs. 

FRANK A. CARDILLO, Deputy Commissioner for the 
District of Columbia, United States Employees' Compen¬ 
sation Commission, and WANDA V. HERLINGER, 
Intervener, Appellees 



Appeal from the District Court of the United States 
for the District of Columbia 


Chas. S. Baker 
Benj. L. Tepper 
Warren E. Magee 

Attorneys for Appellants 
720 Munsey Building 
Washington, D. C. 


BATAVIA TIMCS. LAW PRINTERS. 

BATAVIA, N. Y. 

CHARLES W. WARCCN. WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 







INDEX TO BRIEF. 

Subject Index. 


page 


Jurisdictional Statement. 1 

Statement of Case. 2 

Statutes Involved . 3 

Summary of Argument. 4 

Argument . 5 

Conclusion . 22 


Cases Cited. 

Aetna Life Insurance Company vs. Moses, 287 U. S. 530. 17 
International Mercantile & Marine Co. vs. Lowe, 19 Fed. 

Supp. at page 907.5,13 

Travelers Insurance Co. v. Norton, 24 Fed. Supp. 243.. 6 


Statutes, Rules of Court and Miscellaneous. 


65 Cong. Rec. Part 5 (69th Congress, Second Session) 


pp. 5412,5413 . 12 

District of Columbia Code: 

Title 19, Sec. 11 . 1 

Title 18, Sec. 26 . 1 

Title 21, Sec. 1 (1929 Code). 4 

Sec. 1301 (1924 Code) .4,15,21 

Longshoremen’s and Harbor Workers’ Compensation Act: 
Paragraph (b), Sec. 21 (Public No. 803, 39th Con¬ 
gress) . 1 

Section 9. 2 


Section 14(m), being Title 33, Art. 914(m) U. S. C. 

A.3,5,16,17,20 

Section 2(12), being Art. 902(12) U. S. C. A. 3 

Section 3. 21 


Section 33 (e) (1). 13 

Section 33 (e) (2).14,20,22 

Section 33 (e) (C) . 17 

























1 


BRIEF AND APPENDIX FOR APPELLANTS 

IN THE 

United States Court of Appeals 

for the District of Columbia. 


No. 8043 


HENRY HITT, trading as Congressional Garage, and 
CENTURY INDEMNITY COMPANY, Appellants 

vs. 

PRANK A. CARDILLO, Deputy Commissioner for the 
District of Columbia, United States Employees’ Compen¬ 
sation Commission, and WANDA V. HERLINGER, 
Intervener, Appellees 


Jurisdictional Statement 

A Complaint in the Court below (App. 1) was filed 
seeking injunction and other relief because of an award 
made by the Deputy Commissioner, Appellee herein. That 
Court had jurisdiction by virtue of paragraph (b), Sec. 21 
of the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act (Public No. 803, 39th Congress), made applicable 
to certain employees in the District of Columbia by Act of 
Congress approved May 17,1928 (Title 19, Sec. 11, District 
of Columbia Code). 

This Court has jurisdiction by virtue of Title 18, Sec. 26 
of the District of Columbia Code, inasmuch as an order was 



entered granting a Motion to Dismiss the Complaint (App. 
16). 


Statement of Case. 

As will be seen by the Complaint (App.), the Ap¬ 

pellant, Century Indemnity Company, as the Compensation 
Carrier for the Appellant, Henry Hitt, paid compensation 
to Harrison Herlinger, deceased husband of the Appellee 
(Intervener below), Wanda Herlinger, in very substantial 
amounts. 

Through subrogation right, the gross sum of $27,000 was 
recovered against the party responsible for Herlinger’s in¬ 
juries. Out of this sum there was advanced the amount of 
$6370 to Harrison Herlinger of which $5S00 was used in the 
purchase of a family home, now the property of Wanda 
Herlinger by Will. After making payments of compensa¬ 
tion to Harrison Herlinger for a period of over five years; 
the payment in large amounts for medical treatment; and 
the payment of attorneys’ fees incident to the litigaton re¬ 
sulting in the third party recovery aforementioned, there 
now remains in the hands of the Century Indemnity Com¬ 
pany the sum of $4,011.02, which amount includes interest 
allowed on the amount of the recovery retained by it for 
disbursement. 

Herlinger died on September 5,1939, and his widow made 
claim for death benefits under Section 9 of the Compensa¬ 
tion Act. Upon a hearing the Deputy Commissioner, 
Frank A. Cardillo, Appellee herein, allowed death benefits 
to the amount of $7500, together with funeral expenses in 
the amount of $200.00. The Commission further ordered 
that the amount of $4,011.02 remaining in the hands of the 



3 


Century Indemnity Company is the property of Herlinger’s 
estate. 

The Appellant in the Complaint maintained that the 
Award of the Commissioner for death benefits is in conflict 
with Section 14(m) of the Compensation Act and, in any 
event, if that section be interpreted as contemplating pay¬ 
ment of $7500 to the injured employee and $7500 to his de¬ 
pendents as death benefits, or a total obligation of $15,000, 
then the Appellant, Century Indemnity Company, should, 
equitably be given credit for such advances as were made 
to Herlinger in his lifetime out of the third party recovery, 
and for such balance out of it as still remains in its hands. 

The Appellee and Intervener filed a joint Motion to Dis¬ 
miss the Complaint (App. 14) which Motion was al¬ 
lowed by the Court through a memorandum opinion (App. 

17). 

Statutes Involved. 

Section 14(m) of the Longshoremen and Harbor Work¬ 
ers’ Compensation Act, being Title 33, Art. 914(m) U. S. 
C. A., which is as follows: 

“The total compensation payable under this Act 
(Chapter) for injury or death shall in no event exceed 
the sum of $7500.” 

Section 2(12) of this Act, being Art. 902(12) U. S. C. A., 
which is as follows: 

“ 1 Compensation’ means the money allowance pay¬ 
able to an employee or to his dependents as provided 
for in this Act (Chapter), and included funeral bene¬ 
fits provided therein.” 
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Title 21, Sec. 1 (1929 Code, D. C.)—Sec. 1301, D. C. Code 
(1924): 

“Whenever by an injury done or happening within 
the limits of the District of Columbia the death of a 
person shall be caused by the wrongful act, neglect, or 
default is such as would, if death had not ensued, have 
entitled the party injured, or if the person injured be a 
married woman, have entitled her husband, either sepa¬ 
rately or by joining with the wife, to maintain an ac¬ 
tion and recover damages, the person who or corpora¬ 
tion which would have been liable if death had not en¬ 
sued shall be liable to an action for damages for such 
death, notwithstanding the death of the person injured, 
even though the death shall have been caused under 
circumstances which constitute a felony; and such dam¬ 
ages shall be assessed with reference to the injury re¬ 
sulting from such act, neglect, or default causing such 
death, to the widow and next of kin of such deceased 
person; PROVIDED, That in no case shall the recov¬ 
ery under this act exceed the sum of ten thousand dol¬ 
lars: AND PROVIDED FURTHER, That no action 
shall be maintained under this chapter in any case when 
the party injured by such wrongful act, neglect, or de¬ 
fault has recovered damages therefor during the life 
of such party.” 

Summary of Argument. 

1. The Court erred in dismissing the Complaint. 

2. The Court erred in not giving proper consideration 
to the equities involved, namely, in not making proper al¬ 
lowance for such sum as was advanced to the employee 
during his lifetime, through which his dependents are now 
benefiting directly; and for such further amount as still re¬ 
mains undisbursed in the third party recovery. 
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ARGUMENT. 

The Appellants contend the total maximum payment of 
compensation provided for under Section 14(m) of the 
Compensation Act is in the amount of $7500. 


The case of International Mercantile & Marine Co. vs. 
Lowe, reported in 19 Fed. Supp. at page 907 concerned it¬ 
self with an Order of the Deputy Commissioner (Lowe) 
awarding death benefits in the total amount of $7500 to the 
widow of the injured employee who had received compen¬ 
sation prior to his death. The District Court, in affirming 
the Award, stated at page 909 as follows: 

“The plaintiff contends that under section 14(m), 33 
U. S. C. A. §914 (m) these two rights are combined and 
the combined amount payable is a maximum $7,500. 

The government’s position is that this section pro¬ 
vides for a maximum amount of $7,500 payable to the 
injured employee and for a maximum amount of $7,500 
payable to the widow and dependents. Which of these 
contentions is right depends upon the interpretation of 
section 14(m), 33 U. S. C. A. §914(m) and it says: 

‘ (m) The total compensation payable under this 
chapter for injury or death shall in no event exceed the 
sum of $7,500.’ 

This section is not clear and perhaps is susceptible 
to the interpretations adopted by each litigant. How¬ 
ever, the word ‘or’ should be interpreted in the light 
of its ordinary use. It is a disjunctive particle signi¬ 
fying an alternative, and according to Funk & Wag- 
nail’s Standard dictionary, is often used with ‘either’ 
as a correlative. The correlative may be understood. 
If the correlative ‘either’ be supplied it would be ‘* * * 
for (either) injury or death.’ This seems to me to 
simplify the meaning and to indicate that a separate 
limit of $7,500 each is intended for disability compen¬ 
sation and for death benefits. 

If the act stated that the total amount payable for 
the loss of an eye ‘or’ a limb shall not exceed $1,000, it 
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is clear that in the event the employee lost both an eye 
and a limb, that the amount payable to him would be 
$1,000 for each of them, and that the limit of $1,000 ap¬ 
plied to each separate loss, and not to them together/’ 

The Carrier appealed this case to the Circuit Court of 
Appeals and an opinion was rendered by Justice Manton on 
January 3, 1938, reported in 93 Fed. Rep. (2nd Series) 663. 
The Court affirmed the finding of the lower Court, using 
almost the very words to be found in the opinion of the Cir¬ 
cuit Judge, as follow’s: 

“Section 14(m) in referring to ‘total compensation 
payable under this chapter’ may mean an over all sum 
for injuries to the various parts of the body sustained 
by the employee in any one accident, since the statute 
in section 8(c), 33 U. S. C. A. <§908(c), separates the 
various injuries which might occur and places compen¬ 
sation accordingly. Where an employee is awarded 
compensation for an injury, the total compensation he 
shall receive shall not exceed a certain fixed amount, ir¬ 
respective of the time he is kept from employment or 
the number of injuries sustained. This would seem to 
be w’hat was intended by the reference to total compen¬ 
sation. Where the injured employee, although paid 
compensation in whole or in part, dies as a result of the 
injury, the death benefit provisions arise and different 
compensation is provided. The limit of the amount to 
be aw’arded to the dependents is $7,500. This plainly 
is the scheme of the Legislature. An examination of 
the various compensation acts of the states show’s that 
they provide in numerous instances separate and dis¬ 
tinct benefits for disability and death and separate and 
distinct limits in regard to the amount of payments for 
each.” 

Thereafter, there is no reported case on this point until 
July 26, 1938, w’hen there appeared the case of Travelers 
Insurance Co. v. Norton, 24 Fed. Supp. 243. In this case 
a man named Kozlow’ski had been injured, May 21, 1928. 
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He died January 3, 1932, after having received compensa¬ 
tion in the amount of $3,585.57. The Deputy Commis¬ 
sioner found the direct cause of death was Pulmonary Tu¬ 
berculosis and that the latter had “more readily attacked 
him because of the weakened condition resulting from the 
injury,” and the Deputy Commissioner ordered compen¬ 
sation paid to the wife and children. After payment of 
$3,914.43, application was made for Supplemental Order. 
From the Supplemental Order of the Deputy Commissioner 
appeal was made. 

Justice Nields of the District Court of Delaware, after 
hearing argument by counsel, including Mr. Boote, of coun¬ 
sel in the present instance, rendered an opinion analyzing 
this Statute in the following terms: 

“The Statute.” 

“This Federal compensation act is entitled, ‘An Act 
to provide compensation for disability or death result¬ 
ing from injury to employees in certain maritime em¬ 
ployments, and for other purposes. 

Section 2, 33 USCA §902, provides various defini¬ 
tions of terms of the Act: 

(2) The term ‘injury’ means accidental injury or 
death arising out of and in the course of employment, 
etc. 

(10) ‘Disability’ means incapacity because of in¬ 
jury to earn the wages which the employee was receiv¬ 
ing at the time of injury in the same or any other em¬ 
ployment. 

(11) ‘Death’ as a basis for a right to compensation 
means only death resulting from an injury. 

(12) ‘Compensation’ means the money allowance 
payable to an employee or to his dependents as provid¬ 
ed for in this Act, (chapter) and includes funeral ben¬ 
efits provided therein. 

Sec. 4(b), 33 U. S. C. A. §901(b) provides: Compensa¬ 
tion shall be payable irrespective of fault as a cause for 
the injury. 
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Sec. 8(a), 33 U. S. 0. A. §908(a), provides: Perma¬ 
nent total disability: In case of total disability ad¬ 
judged to be permanent 66% per centum of the average 
weekly wages shall be paid to the employee during the 
continuance of such total disability. * * * 

Sec. 9, 33 U. S. C. A. <§909 provides: 

(a) Reasonable funeral expenses not exceeding $200. 

(b) If there be a surviving wife * * * 35 per centum 
of the average wages of the deceased, during widow¬ 
hood, * * * and if there be a surviving child or children 
of the deceased under the age of eighteen years, the 
additional amount of 10 per centum of such wages for 
each such child until the age of eighteen years. 

Sec. 14(m), 33 U. S. C. A. §914(m) provides: The 
total compensation payable under this Act (chapter) 
for injury or death shall in no event exceed the sum of 
$7,500. 

The total compensation paid under the compensation 
orders of December 7, 1928, and February 16, 1932, 
equals the maximum allowance or sum of $7,500. The 
additional compensation, ordered by the deputy com¬ 
missioner in the supplemental award of August 4, 1937, 
is for compensation exceeding the sum of $7,500. 

Law. 

The crux of this case is the proper construction of the 
‘Longshoremen’s and Harbor Workers’ Compensation 
Act’ and more particularly Section 14(m), 33 U. S. C. 
A. §914(m), which provides, The total compensation 
payable under this Act (chapter) for injury or death 
shall in no event exceed the sum of $7,500. 

Defendant’s position is that Sec. 14(m) provides a 
maximum amount of $7,500 payable to the injured em¬ 
ployee and also a maximum amount of $7,500 payable 
to the widow and dependents. Plaintiff contends that 
under Sec. 14(m) the amount payable in any event shall 
not exceed a maximum of $7,500. 

The accident insurance imposed upon employers by 
the Act covers three risks: (1) Disability, (2) disabil¬ 
ity and death, and (3) death. There is an over-all 
limit of $7,500. Such a limit is reasonable and perhaps 
necessary in such insurance. 
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‘Compensation’ is defined by the statute to mean: 
The money allowance payable to an employee or to his 
dependents. Thus the term ‘compensation’ with re¬ 
spect to which the $7,500 limit is fixed covers both dis¬ 
ability and death payments. The word ‘total’ shows 
that it is the aggregate of all compensation payments 
—not merely disability payments or death payment— 
that is limited to $7,500. The limit relates to the total 
compensation payable ‘under this Act’ meaning under 
the provisions of the Act. The words ‘in no event’ em¬ 
phasize that under no circumstances shall the employer 
be called upon to pay more than $7,500. 

Omitting the words ‘for injury or death,’ Section 
14(m) reads: The total compensation payable under 
this Act (chapter) shall in no event exceed the sum of 
$7,500. So read, the section places a limit of $7,500 
upon all compensation for the results of one accident. 
Can the inclusion of the words ‘for injury or death’ 
radically change the meaning of the section so that it 
will provide two independent limits of $7,500? Had 
Congress intended to refer disjunctively to compensa¬ 
tion for disability and compensation for death it would 
have used the words ‘disability or death,’ not the words 
‘injury or death.’ The fact that the limitation occurs 
in a section dealing with matters common to both dis¬ 
ability and death claims indicates that an over-all limit 
applicable to both was intended. 

(5) Throughout the Act the words ‘injury or 
death’ are used to embrace all the consequences of an 
accident whether disability, or death, or both. ‘In¬ 
jury’ is defined to mean ‘accidental injury or death,’ 
not one or the other, but both. ‘Compensation’ is the 
remedy for ‘injury or death’ meaning, of course, injury 
and death. It was clearly the intention of Congress to 
limit the liability of the employer for both injury and 
death to $7,500. This is very apparent when we sub¬ 
stitute for the words ‘compensation’ and ‘death’ in 
Section 14(m) the definitions of those terms given in 
the Act. Thus: The total money allowance payable 
to an employee or to his dependents (compensation) 
under this Act, and including funeral benefits provided 
herein, for injury or for death resulting from the in¬ 
jury, (death) shall in no event exceed the sum of $7,500. 
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(6) In Section 14(m) Congress used ‘or’ meaning 
‘and.’ 

(7) In the construction of statutes, it is the duty of 
the court to ascertain the clear intention of the legisla¬ 
ture. In order to do this, courts are often compelled 
to construe ‘or’ as meaning ‘and’ and again ‘and’ as 
meaning ‘or’. United States v. Fisk, 70 U. S. 445, 447, 
3 Wall. 445, 447,18 L. Ed. 243. 

• # * ‘or’ may be construed to mean ‘and’ when 
necessary to make the statute express the true legisla¬ 
tive intent, etc. 46 Corpus Juris, 1127, and author- 
itios cited 

According to Section 4(b) of the Act, 33 U.S.C.A. 
§904(b), an employer is required to pay compensation 
‘irrespective of fault as a cause for the injury.’ In 
other words, the employer must pay although he is 
without fault of any kind—even if the injury is due 
to the employee’s own fault. Such a radical depart¬ 
ure from old principles should be hedged about by 
clearly expressed limitations. If employers must in¬ 
sure their employees against all accidents during em¬ 
ployment, they should be definitely advised of the ex¬ 
tent of this added liability. It is better for the em¬ 
ployers to make moderate payments for all accidents, 
according to the accepted social teaching of the day, 
than that they pay in full only after fault is proved. 
Only when compensation payments are limited in 
amount is there any fair basis for requiring the em¬ 
ployer to pay in all cases, regardless of responsibility 
for the accident. Sound business requires that an em¬ 
ployer should be able to make a fair estimate of his 
liabilities. A fortiori, an insurance company should 
know definitely the extent of its obligations. 

(8) The broad purpose of the Act is to compensate 
for the loss of wages. In case of permanent total dis¬ 
ability—‘ 66 2/3 per centum of the average weekly 
wages shall be paid to the employee during the continu¬ 
ance of such total disability.’ 33 U.S.C.A. §908(a). 
In every normal workman’s home the pay envelope 
with the week’s wages goes to the wife for the benefit 
of the family. In place of the pay envelope the insur¬ 
ance company remits a check for two-thirds of the 
wages which the wife expends for her disabled hus- 



11 


i 


I 

i 


band, for herself and the children. In case of death, the 
widow receives ‘35 per centum of the average wages 
of the deceased, during widowhood, * * * with two 
years’ compensation in one sum upon remarriage; and 
if there be a surviving child or children of the deceased 
under the age of eighteen years, the additional amount 
of 10 per centum if such wages for each such child until 
the age of eighteen years;’ etc. The same person as 
wife or widow shares the compensation. 

An over-all limit of $7,500 was specifically dealt 
with in debate while the measure was before Congress. 
The New York members urged that the Act contain no 
limit in dollars but no one suggested that the $7,500 
limit was really two separate limitations, one for dis¬ 
ability payments and one for death payments. On the 
contrary, Congressman Boylan said: ‘I do not ap¬ 
prove of the limitation contained in the bill restricting 
the total amount to $7,500.’ 65 Cong. Rec. Pt. 5 (59th 
Congress, second session) pp. 5412-13. 

A suit involving the same question has been decided 
by the Circuit Court of Appeals for the Second Circuit. 
The Court placed a construction on the Act contrary 
to that reached in this case. International Mercantile 
Marine Co. v. Lowe, 93 F. 2d 663, 115 A.L.R. 896. 
With the greatest respect to that court I cannot adopt 
its reasoning or conclusion. 

This opinion contains a statement of the essential 
facts and of the law applicable thereto in conformity 
with Equity Rule 70y 2 , 28 U.S.C.A. following section 
723. 

A decree in accordance with this opinion mav be 
submitted.” 


It is submitted that the reasoning used by Judge Nields 
covers this situation thoroughly and logically. On one 
point he may not have had the entire record because when 
this Bill was debated, there were three separate references 
to the limit of liability, as follows: Mr. O ’Connor of New 
York, in rather a lengthy statement, suggested, “The one 
provision of this Bill which we from New York do not like, 
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is the limitation in the case of death or total permanent dis¬ 
ability of $7,500.” He indicated that this statement was 
based upon a letter received by him from one James A. 
Hamilton and read into the record the letter from Mr. 
Hamilton, which said in part: 

“Dear Sir: I learn that Senate Bill 3170 to provide 
compensation for Longshoremen accidental injuries, 
is about to l>e considered for passage in the House, 
and that an amendment to it is likely to be proposed 
which would limit the total amount of compensation 
in death cases to $7,500. I want * # * to protest 
against the proposed limitation in death cases.” 

Thereafter, Mr. Boylan in commenting on the Bill, said, 
among other things, “I do not approve of the limitation 
contained in the Bill restricting the total amount to be re¬ 
covered to $7,500. In my opinion this section should be 
eliminated from the Bill. However, as under the rule no 
amendment can be made, I will vote for the Bill as it will 
provide at least a measure of protection to our Longshore¬ 
men.” (65 Cong. Rec. Part 5 (69th Congress, Second Ses¬ 
sion) pp. 5412, 5413.) 

Now it is true that the Circuit Court of Appeals of the 
Third Circuit on June 21, 1939 reversed Judge Nields, but 
it apparently did so on the strength of the former opinion 
of Judge Manton, because there is virtually no discussion 
of the subject nor any attempt to answer the logic of the 
opinion above referred to. The only argument or reason¬ 
ing applied by the Court in its opinion was as follows: 

“If the word ‘injury’ is given its statutory definition 
in construing the phrase ‘injury or death,’ it would 
read ‘injury or death or death’ which is tautological. 
In using the phrase ‘injury or death’ in section 14(m) 
as well as in sections 5, 12, 13, 14, 29, 30, and subsec¬ 
tions thereof, 33 U.S.C.A. §905, 912-914, 929, 930, we 
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think Congress used the word ‘injury’ in its ordinary 
sense of ‘damage or hurt done to or suffered by a per¬ 
son or thing’ (Webster’s New International Diction¬ 
ary 1929 Ed.) in which the idea of ‘death’ is not in¬ 
cluded. As such an injury is compensable under this 
Act, only when it produces disability, the phrase ‘in¬ 
jury or death’ must be interpreted as synonymous with 
‘disability or death.’ ” 

In most of the cases dealing with the questions here in¬ 
volved we have no need to consider the effect of “third 
party recovery.” In approaching the problem here in¬ 
volved, it must be constantly kept in mind that the present 
case involves an employer (or his indemnitor) who worked 
out a third party claim and pursued it to successful termina¬ 
tion. In the present instance, the claimant decided to take 
compensation; thus, automatically subrogating the em¬ 
ployer to his rights. 

The Century Indemnity Company aggressively pursued 
its third party action and refused to compromise at a fig¬ 
ure that would have paid all costs, deductions, and $7,500. 
It pursued the matter on the simple theory that a chance 
of losing the case in its entirety (because of alleged lack 
of negligence) was not sufficient to warrant a settlement 
which did not provide the maximum protection to the in¬ 
jured party. 

At the time Herlinger sustained his injury, the Lowe 
case, supra, had not been reported. The Appellant, Century 
Indemnity Company, therefore, was ordered by the then 
Deputy Commissioner Hoage to withhold the amounts and 
items referred to in Section 33: (e) (1) including “all 

amounts paid as compensation, and the present value of 
all amounts payable as compensation.” The Commissioner, 
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likewise, ordered the carrier to hold back a reasonable 
sum to cover future medical expenses. The carrier paid a 
balance of $4,870.39 to the injured claimant. Thereafter, 
•with the oral approval of the Commissioner, the carrier 
voluntarily paid him an additional $5,000. The Appellees, 
in their Motion to dismiss the Complaint in the Court be¬ 
low, make no mention of the fact that the insurance car¬ 
rier, from beginning to end, gave first thought and consid¬ 
eration to the welfare of the insured man and his family. 

The Appellees take the position that the Compensation 
Act, Section 33 (e) (2), controls the situation in stating 
“The employer shall pay any excess to the person entitled 
to compensation, or to the representative. ? ’ Their position 
is that this section makes it mandatory upon the carrier to 
immediately turn over to Mrs. Herlinger, as representative 
of Mr. Herlinger’s estate, the approximate sum of $4,000 
now remaining in the hands of the insurance company. In 
addition to this, they allege that the $5,370.39 heretofore 
paid Mr. Herlinger (in addition to all medical expenses 
and compensation) which was invested in a home, 
now the property of the widow, is beyond the reach of 
anyone. 

In other words, the Appellees claim that they are entitled 
to approximately $7,000 heretofore received by way of com¬ 
pensation; to $5,370.39 heretofore received by direct pay¬ 
ment; to approximately $4,000 more now in the hands of 
the carrier; and then that the carrier must pay death bene¬ 
fits to the family in the same manner as if the carrier had 
eliminated all chance of a suit by accepting a settlement 
sufficient to cover the $7,500 and costs, without considering 
the equities of the claimant and his family. They say that 
the carrier has no conceivable right to utilize any of this 
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money in connection with death claims. Instead of admit¬ 
ting the reasonableness of the carrier’s contention that Sec¬ 
tion 1301 of the Code makes it apparent that the carrier was 
suing and recovering damages against the third party for 
both disability and probable shrinkage of the life expectan¬ 
cy, the Appellees contend that “The right of subrogation 
which the employer has upon the acceptance of compensa¬ 
tion by Herlinger’s widow (who has been demanding and 
receiving payments under the Commissioner’s order), 
therefore, proves to be of no value, but this is due solely to 
the provisions of the local death statute.” (Excerpt from 
their Brief filed with the Court below). 

Upon this line of reasoning, if our statute had allowed 
two causes of action, one for disability and one for death, 
the original damages would have been smaller and the car¬ 
rier would now, by automatic subrogation, be in a position 
to sue for damages due to death. The Appellees, in effect, 
say that there is no such privilege under this statute. They 
allege, therefore, that the carrier has no right whatever 
to utilize any unpaid portion of this fund for the purpose 
of satisfying the demands for further compensation. A 
fortiori, they claim that there is no possible chance of se¬ 
curing any credit for the amount heretofore paid to Mr. 
Herlinger under the order of the Compensation Commis¬ 
sioner, who had no thought but what the total maximum 
compensation was $7,500, even though the amount hereto¬ 
fore paid is now represented by real estate whieh has pass¬ 
ed to the widow. 

The Appellees clinch this argument by maintaining that 
the automatic assignment to the employer (and thus the 
carrier) came about because of the acceptance of compen¬ 
sation by Mr. Herlinger. They say that Mr. Herlinger had 
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no right to assign that which was not his own and thus 
could not create an assignment of compensation to the 
wddow and children. This argument is probably the most 
plausible and, seemingly, the most reasonable of any of the 
arguments advanced in connection with the case. How¬ 
ever, the carrier asks: first, that the equities (based upon 
all of the facts of the third party suit) must be kept in 
mind. Secondly, the carrier contends that, in all prob¬ 
ability, Congress never contemplated such a situation as 
we now face because it never intended a construction which 
allows a maximum payment under the Act, of $15,000. 

But, if we concede for the moment that Congress did in¬ 
tend such construction of Section 14(m), we must not ig¬ 
nore the fact that this Act is passed with due deference to 
the local statutes of the jurisdictions in which this Act will 
be administered. Certainly, we cannot construe this Act 
as being so unfair and inequitable as to set up a mechanism 
whereby a carrier (or employer) in most of the jurisdic¬ 
tions would be in a position to bring a third party action 
for disability, and then later, upon acceptance of compen¬ 
sation by the widow, would be in a position to bring action 
against the third party for death—but in this particular 
jurisdiction, because the two actions have been combined, 
the injured person and his estate get the benefit of every¬ 
thing which is recovered under a statute which permits 
the recovery of damages for both disability and the shorten¬ 
ing of the life expectancy—while the carrier is left upon 
the obviously unfair footing of being obliged, under any 
circumstances, to turn over the balance of the third party 
recovery and then to pay in addition the maximum of 
$7,500 from its own pocket. 


In addition to the unreasonableness of such a construc¬ 
tion, there are a number of express points to be considered. 
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For instance, Section 33 (e) (C) states that “ all amounts 
paid as compensation, and the present value of all amounts 
payable as compensation” shall be retained by the employ¬ 
er to pay such compensation as it becomes due, etc. Now, 
compensation, as defined in the Act, (Par. 12, Sec. 2) 
“ means the money allowance payable to an employee or to 
his dependents as provided for in this Act and includes 
funeral benefits provided therein.” Obviously, if Deputy 
Commissioner Hoage had contemplated any such construc¬ 
tion of Section 14(m) as that which we find in the Lowe 
case, he would have ordered the insurance company to with¬ 
hold a total of $15,000—or rather the present value of that 
amount. Commissioner Hoage would then have been faced 
with the question of whether or not Mr. Herlinger could 
assign any right inuring to his wife and children. 

Appellees in the Court below took the position that the 
case of Aetna Life Insurance Company vs. Moses, 287 U. S. 
530, is authority for the fact that a person may only assign 
that to which he is entitled. If we take that very case, how¬ 
ever, we find this interesting phraseology: 

* 4 Both courts below ruled that the administratrix is, 
by the terms of the District death act (* Code 1301 •) 
the only proper plaintiff in an action for wrongful 
death, and that the Compensation Act, though it as¬ 
signs the cause of action for the death, to the employer, 
upon acceptance of the award, does not, under the 
common law practice prevailing in the District, permit 
him to bring the suit in his own name. The trial court 
further expressed the view that the insurer was with¬ 
out cwy interest in the litigation, by way of subroga¬ 
tion, since the cause of action for wrongful death is 
not assignable at common law, and the Compensation 
Act confers on the insurer no rights analogous to those 
given the employer. The question before us is whether 
the Court of Appeals was right, and, if not, whether 

the proper parties have been designated as plaintiffs. 

• • • 





IS 


“The statute is not free from ambiguity. The right 
to recover from a wrongful death is the creature, not 
of the common law, hut of a statute which confers the 
right on the personal representative of the deceased 
for the benefit of his next of kin under the local statute 
of distribution, some of whom may not be entitled to 
compensation under the Compensation Act. Never¬ 
theless, Section 33(b) of the Act provides that it is the 
‘right of the person entitled to compensation to recov¬ 
er damages against such third person’ which is as¬ 
signed to the employer by the election to take compen¬ 
sation. Reading this provision literally and alone, the 
employer t in the case of the wrongful death of his em¬ 
ployee, would take nothing by the assignment which it 
purports to effect, since the person entitled to the com¬ 
pensation has no right to recover for the death. But 
Sec. 33(d) authorizes the employer to institute suit or 
to compromise the claim, and Secs. 33(e) (1) (c) and 
33 (e) (2) provide that any recovery in excess of the 
sums required to reimburse the employer and allow 
for compensation payable by him is to be paid to the 
representative of the deceased. Having regard to 
these provisions and to the general purpose which the 
Act discloses with respect to rights of recovery when 
the injury does not result in death, we see no escape 
from the conclusion that the employer is to have the 
same control over the institution of an action for 
wrongful death, the compromise and settlement of the 
claim, and the distribution of the proceeds, as he is 
given in unambiguous language in the case where the 
injury results only in disability. What is made ex¬ 
plicit by the statute with respect to the latter is im¬ 
plicit with respect to the former. For if it had been 
intended that the employer should assert only a part 
of the action for wrongful death, proportionate to the 
interest of those who are dependents under the Com¬ 
pensation Act * * • there would be no meaning to 
the language of Sec. 33(2) directing him to pay to the 
personal representative from the proceeds of the ac¬ 
tion any excess over the compensation award. 

“Concluding that where the employer is given any¬ 
thing to recover it is the full recovery provided by the 
wrongful death act, we do not think, as did the courts 
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below, that the rights thus conferred may be enforced 
only by an action brought in the name of the personal 
representative. It is true that the statute does not ex¬ 
pressly say that the employer may bring the action in 
his own name, and that by the common law the as¬ 
signee must, in general sue in the name of the assignor, 
* • * This rule, a vestige of the common law’s re¬ 
luctance to admit that a chose in action may be as¬ 
signed, is today but a formality which has been widely 
abolished by legislation. We see no reason for think¬ 
ing that a statute passed in 1928 and clearly intended 
to effect a complete transfer of the cause of action, 
should be interpreted to perpetuate that formality. 
There is nothing in its language, history or purpose to 
indicate that the word ‘assignment’ was used as any¬ 
thing other than a convenient description of the trans¬ 
fer to the employer of the rights of the employee or 
his representative, or that it is to be read in the com¬ 
mon law sense, merely because the forum for the en¬ 
forcement of those rights has not departed from the 
common law form in the case of voluntary assign¬ 
ments. 

“It is immaterial whether the statutory assignment 
is said to create a new cause of action in the employer 
or merely to permit him to enforce that previously 
vested in the employee or his personal representative. 
What is material is that the employer acquires the 
legal rights of the employee or the personal repre¬ 
sentative, subject to the qualifications imposed by the 
common law or the death statute to the extent that 
they are not inconsistent with the provisions of the 
Compensation Act. • • # 

“The suggestion of the trial court that subrogation 
is precluded here by the non-assignability, under the 
death act and the common law of the administratrix’s 
cause of action for death, is without force. Considera¬ 
tions of policy which may forbid the voluntary assign¬ 
ment of the cause of action are obviously inappli¬ 
cable to a case where the statute does assign the action 
to the employer in order to carry out the plan of the 
Compensation Act. That plan would be destroyed if 
the insurance company were denied the right of snb- 
rogation.” (Italics supplied). 
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The above quotation from the opinion of Mr. Chief Jus¬ 
tice Stone had to do with a case in which the widow of a 
deceased employee had accepted compensation from the 
Aetna Life Insurance Company. The carrier thereafter, 
filed a third party action in its own name. Respondent 
moved to strike the declaration for misjoinder of parties 
plaintiff and causes of action. The trial court sustained 
the motion on the first ground, and, as petitioners elected to 
stand on the declaration, gave judgment for the respondent, 
which the Court of Appeals affirmed. 

If we consider for a moment that the Supreme Court had 
before it the question involved in the present case, namely, 
whether the employee, in this jurisdiction, which permits 
of but one suit to recover for both disability and death, 
had the power to assign, and, by the acceptance of compen¬ 
sation, did assign, all of the rights which he himself pos¬ 
sessed, is it not apparent that he had, under the language 
of the Court, the right to assign, and did so assign to the 
present carrier the entire cause of action for both disability 
and death? To hold otherwise, would be to deny to the 
employer (or carrier) any redress or relief against a third 
party in a jurisdiction such as this, where the statute al¬ 
lows but one action for injury and death. 

If we admit that Section 14(m) carries a double liabil¬ 
ity and that Section 33(e) (1) (C) authorizes the employer 
to retain 11 all amounts paid as compensation, and the pres¬ 
ent value of all amounts payable as compensation* * * 
as a trust fund, to pay such compensation as it becomes 
due and to pay any sum, in excess of such compensation, 
to the person entitled to compensation or to the represen¬ 
tative, the only fair, equitable and just construction to 
place upon the Act would be to permit the employer-car¬ 
rier to retain an amount sufficient to pay the maximum of 
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$7,500 for disability and, if there be sufficient, ah amount to 
cover compensation on account of death. To hold other¬ 
wise, would be to penalize the employer (carrier) in a juris¬ 
diction which, like the District of Columbia, combines the 
action for disability and death. Thus, the carrier in the 
present case respectfully submits that it should be allowed 
to apply the money now left, in hand, to the sums already 
paid and hereafter payable to the family of the deceased. 

With equal earnestness, the appellants urge that in all 
equity and fairness the carrier should be given credit for 
the five thousand odd dollars advanced to the employee 
upon the authority of the Deputy Commissioner, under the 
belief that the Act provided a total maximum payment of 
$7,500. If this money had been mistakenly paid and had 
been dissipated, the present equities might not be clearly 
defined. In the present case, however, the payment was 
authorized by the Deputy Commissioner upon the under¬ 
standing and agreement that the money should be used for 
the purchase of a home. It is admitted that this property 
was taken in the joint names of the widow and the de¬ 
ceased, and therefore, passed to the widow upon the death 
of the employee. Thus, it will be seen that the widow has 
already received value in excess of $5,000 and there re¬ 
mains in the hands of the carrier an amount sufficient to 
pay the compensation due the children. 

This last proposition involved in Section 3 is new and 
novel and depends upon fundamentals. For that reason, 
it is not difficult to find some arguments both ways. How¬ 
ever, it seems that the arguments in support of the conten¬ 
tion of the carrier are almost irrefutable. For instance, 
suppose Section 1301 of the Code permitted two actions, 
one for personal injury and one for death. In that event 
the carrier w T ould have brought its first action, as it did. 
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shortly after the accident. It would now be in a position 
to bring a second action, and, admitting that we can ignore 
the human element, the carrier would have obtained a total 
of $27,000 in the two actions. The amount first obtained it 
would have applied to the compensation due the deceased. 
The amount now obtained it would apply to the compensa¬ 
tion due the widow and the children. 

Are we to say that because our two legal actions are tied 
into one unit, we shall be deprived of the logical, natural 
and normal relief which Congress intended? Or, shall 
w^e say that Congress must have contemplated the law as it 
then existed in the District, and therefore, intended to give 
the injured party, under the conditions which here exist, 
the right to automatically assign to the carrier both rights 
of action, and, further, that the carrier might then apply 
the third party recovery according to the terms of Section 
33(e) (1) (C) by withholding, and thereafter utilizing, “the 
present value of all amounts payable as compensation 
(the money allowance payable to an employee or his de¬ 
pendents, as provided for in this Act)?” Many other 
equally persuasive arguments constantly arise to persuade 
one that Congress cannot have intended to do an abnormal 
and unnatural thing by penalizing the employer-carrier 
under such circumstances. 

Conclusion. 

It is, therefore, respectfully submitted that the action of 
the lower court shall be reversed. 

Respectfully submitted, 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 

WARREN E. MAGEE. 
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APPENDIX. 

8043 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fob the District of Columbia. 


Henry Hitt, Trading as Congressional 
Garage, in his own right, to the use of 
Harrison Herlinger and to the use of 
Century Indemnity Company, a corpora¬ 
tion, 628 Pennsylvania Avenue, S. E. 
Washington, D. C., Century Indemnity 
Company, a body corporate, Homer 
Building, Washington, D. C., 

Plaintiff's, 






Civil Action 
No. 9378. 


vs. 

Frank A. Cardillo, Deputy Commissioner, 
for the District of Columbia, United 
State Employees’ Compensation Com¬ 
mission, McGill Building, Washington, 
D. C., 

Defendant . 


(Filed Dec. 10, 1940.) 

Complaint for Injunction and Other Relief Under the 
“Workmen’s Compensation” Statute. 


The plaintiffs, Henry Hitt, trading as Congressional 
Garage, and Century Indemnity Company, a corporation, 
respectfully show to the Court as follows: 
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1 . 


Jurisdiction in this Court is vested through paragrapn 
(b), Section 21 of the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act (Public No. 803, 39th Congress), 
made applicable to certain employees in the District of 
Columbia by Act of Congress approved May 17, 1928. 

2 . 

The plaintiff, Henry Hitt, is a citizen of the United States 
and a resident of the District of Columbia, and was engaged 
in the garage business known and conducted as the Con¬ 
gressional Garage, and brings this suit in his own right as 
an employer in the District of Columbia. 

3. 

2 The plaintiff, Century Indemnity Company, is a 

corporation, organized under the laws of the State 
of Connecticut, is duly licensed to do business in the District 
of Columbia, and brings this suit in its own right as the In¬ 
surance Carrier for its co-plaintiff, Henry Hitt, at the date 
of the injury, to-wit, July 31, 1934. 

4. 

That the defendant, Frank A. Cardillo, is a citizen of the 
United States, a resident of the District of Columbia, and 
is sued in his official capacity as Deputy Commissioner of 
the United States Employees’ Compensation Commission 
for the District of Columbia. 
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5. 

That pursuant to the “Workmen’s Compensation” Act 
in force in the District of Columbia, said plaintiff Indemnity 
Company had issued to the plaintiff, Henry Hitt, a certain 
policy of insurance securing the payment of compensation 
in the event of injury or death suffered by his employees 
and as provided by the said Act, which was in force on 
July 31,1934. Said plaintiff, Century Indemnity Company, 
had no coverage on Henry Hitt or the Congressional Garage 
as of the date of death. 

6 . 

That on the 31st day of July, 1934, Harrison Herlinger, 
an employee of the plaintiff, Henry Hitt, was severely in¬ 
jured in the course of his employment and elected to receive 
compensation as allowed by the “Workmen’s Compensa¬ 
tion” Act from the plaintiff, Century Indemnity Company. 

7. 

Thereafter, and pursuant to the terms of the Act, suit 
was instituted in this Court under Law No. 84,670, by the 
employer, Henry Hitt, in his own right and to the use and 
benefit of Harrison Herlinger and the Century Indemnity 
Company, as their interests may appear, against the 
3 Worcester Salt Company, the party responsible for 
Herlinger’s injuries. In this suit a gross amount of 
Twenty-Seven Thousand Dollars ($27,000.00) was realized 
by way of recovery. 

8 . 

Harrison Herlinger died on September 5, 1939. At the 
time of his death the defendant, Century Indemnity Com- 
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pany, had, and still has, in its possession the sum of Three 
Thousand One Hundred Ninety-Four Dollars and Sixteen 
Cents ($3,194.16), (erroneously stated in the defendant’s 
Findings as $4,011.02) remaining out of a fund retained by 
it with the oral approval of the then Deputy Commissioner, 
out of the said third party recovery, for all amounts there¬ 
after payable as compensation, including all payments to 
become due under Section 7 of said Act. During Herlinger’s 
life there had been advanced to him by the Century In¬ 
demnity Company out of the sum thus retained by it the 
sum of Six Thousand Three Hundred and Seventy Dollars 
and Thirty-Nine Cents ($6,370.39). Such advance was made 
under and by virtue of the verbal authority and direction 
of the Deputy Commissioner in office at the time of its pay¬ 
ment, Robert J. Hoage. 


9. 

Out of this advance of Six Thousand Three Hundred and 
Seventy Dollars and Thirty-Nine Cents ($6,370.39), the 
sum of approximately Five Thousand Eight Hundred Dol¬ 
lars ($5,800.00) was used in the purchase of a parcel of 
real estate for Herlinger for use as his home and that of 
his family. Under his Will such real estate has become the 
property of his widow. 


10 . 

Upon and after the death of Harrison Herlinger, his 
widow, Wanda V. Herlinger, filed a claim with the United 
States Employees Compensation Commission (District of 
Columbia District) for death benefits as prescribed by Sec¬ 
tion 9 of the Act, which claim was controverted by the plain¬ 
tiffs. 
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11 . 

4 The Deputy Commissioner thereupon ordered that 

a formal hearing be had upon the widow’s claim, 
which hearing was held on September 19, 1940. 

12 . 

That upon such hearing, the defendant, on November 29, 
1940, made Findings of Fact and issued an Award, a copy 
of which Findings and Award is attached hereto marked 
“Plaintiff’s Exhibit A.” In his findings of fact the de¬ 
fendant held: 

“that as the result of the injury sustained the employee 
suffered damage-to the brain and to the cranial nerves, 
accompanied by paralysis of the face; that as a further 
result of the said injury the employee developed epilep¬ 
tic seizures; that on September 5, 1939, the employee 
died; that the cause of death was acute epileptic seizure 
with heart and respiratoiy failure; that the said death 

resulted from the injury sustained on July 31, 1934;” 

• • # 

The Deputy Commissioner also found that the sum of 
Six Thousand Three Hundred and Seventy Dollars and 
Thirty Nine Cents ($6,370.39) advanced to Harrison Her- 
linger is not chargeable against “the persons entitled to 
death benefits;” and that the sum of Three Thousand One 
Hundred Ninety Four Dollars and Sixteen Cents 
($3,194.16) (erroneously stated as $4,011.02) remaining in 
the hands of the Century Indemnity Company is: 

“a portion of the excess recovery obtained as the re¬ 
sult of said third party action on account of the injury 
of said employee, and is personal property belonging 
to the estate of said deceased employee.” 
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13. 

The defendant made the following award in favor of the 
claimant, Wanda V. Herlinger: 

“That the employer, Henry Hitt, trading as Congres¬ 
sional Garage, and the insurance carrier, Century In¬ 
demnity Company, shall pay to the claimant, Wanda 
V. Herlinger, death benefits as follows: 64 weeks at 
the rate of $20.05 per week from September 5, 1939 to 
November 25, 1940, inclusive, amounting to $1,283.20, 
and shall continue payments thereafter in bi-weekly 
installments at the rate of $20.05 per week subject to 
the limitations of the law or until otherwise ordered. 
The employer and insurance carrier shall also pay to 
the said claimant forthwith the sum of $200 as reason¬ 
able funeral expenses of the deceased employee.’’ 

14. 

5 That said Compensation Order filed November 29, 

1940, is “not in accordance with law” for the fol¬ 
lowing reasons: 

(a) The finding by the Deputy Commissioner that Har¬ 
rison Herlinger died as a result of injuries which he re¬ 
ceived on July 31, 1934, is based upon insufficient medical 
or other testimony, as will be disclosed by the transcript of 
testimony taken before him, and is contrary to the testi¬ 
mony of Dr. John J. Shugrue, a neurological expert, who 
was in attendance upon Herlinger for long periods from 
the time he was injured, and who made a complete analysis 
and case history’ which completely negatives the claimant’s 
theory that Herlinger died of epileptic seizures; 
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(b) The Award conflicts with the meaning and intent 
of Section 14(m) of the Compensation Act, which reads as 
follows: 

“The total compensation payable under this Chapter 
for injury or death shall in no event exceed the sum 
of $7500;” 

(c) If it is to be contended that Section 14 (m) con¬ 
templates a total payment of compensation in the amount 
of Fifteen Thousand Dollars ($15,000.00), the Century In¬ 
demnity Company should be authorized to make compensa¬ 
tion payments for death from the balance on hand realized 
from the third party recovery. 

(d) If the defendant, Century Indemnity Company, is 
authorized to utilize the proceeds of the third party re¬ 
covery in the payment of compensation to the claimant, 
Wanda V. Herlinger, the said Century Indemnity Com¬ 
pany is entitled to receive credit for the advances made to 
Harrison Herlinger in his lifetime, which advances have 
unquestionably inured to the use and benefit of his widow. 

WHEREFORE, the premises considered, plaintiffs 
pray: 

1. That a United States Writ of Subpoena be issued by 
this Honorable Court against said defendant, Frank 

6 A. Cardillo, Deputy Commissioner, requiring him 
by a day certain to be therein named, to appear here¬ 
in and answer the exigencies of this Bill of Complaint; 

2. That the payment of the Award made by the defend¬ 
ant be stayed pending final decision herein; 
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3. That the said defendant be directed and required to 
file in this cause transcript of testimony adduced before him 
on the 19th day of September, 1940; 

4. That an Injunction issue, pendente lite, and perma¬ 
nently restraining and enjoining said defendant Deputy 
Commissioner from carrying into effect any part of said 
Compensation Order filed November 29,1940, and requiring 
said defendant to vacate and set aside the same en toto; 
and 

5. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to this 
Honorable Court may seem meet and proper. 

CHAS S. BAKER, 

BENJ. L. TEPPER, 
WARREN E. MAGEE, 
Attorneys for Plaintiffs, 

720 Munsey Bldg., 
Washington, D. C. 


• • • # 


* 
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Exhibit A. 

8 UNITED STATES EMPLOYEES’ COMPENSA¬ 
TION COMMISSION. 

District of Columbia Compensation District. 


In the Matter 
of 

The claim for compensation under the 
District of Columbia Workmen’s Com¬ 
pensation Act. 

(Harrison Herlinger, deceased employee) 
Mrs. Wanda V. Herlinger, 


Claimant, 


vs. 


Henry Hitt tr/as Congressional Garage, 

Employer, 

Century Indemnity Company, 

Insurance Carrier. 


Compensation 

Order. 

Award of 
Death 
Benefits. 

Case 

No. 5138-6 
Fatal. 


Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the Dep¬ 
uty Commissioner makes the following 

FINDINGS OF FACT. 

That on the 31st day of July, 1934, the deceased above 
named was in the employ of the employer above named, 
whose address was 628 Pennsylvania Avenue, Southeast, 
Washington, District of Columbia; that the employer was 
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subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to employees 
in certain employments in the District of Columbia, and for 
other purposes”; that the liability of the employer for 
compensation under the said Act was insured by the Cen¬ 
tury Indemnity Company; that on the said day the deceased 
employee herein was performing service as an automobile 
mechanic for the employer and was engaged in repair work 
under an automobile which was supported by four steel 
horses; that while so engaged a truck owned by the Wor- 
chester Salt Company backed into the automobile under 
which the employee was working, causing the said automo¬ 
bile to fall on the said employee and to inflict injuries con¬ 
sisting of profound shock, fracture of the base of the 
skull, fracture of the frontal bone, fracture of the nasal 
bones, fracture of the mandible, cerebral concussion, 
9 and compound fracture of the skull through the an¬ 
terior fossa with entrance of air into the skull be¬ 
tween the anterior lobes of the brain and frontal bone; that 
written notice of injury was not given within 30 days, but 
that the employer had knowledge of the injury and has 
not been prejudiced by the lack of such written notice; 
that the average annual earnings of the deceased herein 
at the time of his injury amounted to the sum of $1,895.92; 
that the employer furnished the employee with medical 
treatment, etc., in accordance with the provisions of sec¬ 
tion 7 (a) of the said Act; that as the result of the injury 
sustained the employee suffered damage to the brain and 
to the cranial nerves, accompanied by paralysis of the face; 
that as a further result of the said injury the employee 
developed epileptic seizures; that on September 5, 1939, 
the employee died; that the cause of death was acute epilep¬ 
tic seizure with heart and respiratory failure; that the said 
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death resulted from the injury sustained on July 31,1934; 
that written notice of death was not given within thirty 
days, but that the employer had knowledge of the death 
and has not been prejudiced by the lack of such written 
notice; that following the death of the employee a claim 
for death benefits was filed by Wanda V. Herlinger for 
herself and on behalf of tw r o children of the deceased em¬ 
ployee; that the said Wanda V. Herlinger, born on Feb¬ 
ruary 16,1910, and married to the employee on July 20,1928, 
is the surviving wife of the deceased employee; that James 
Edward Herlinger, born on May 27,1929, and Dana Richard 
Herlinger, born on March 16, 1936, are the surviving chil¬ 
dren of the deceased employee; that the surviving wife is 
entitled to death benefits for herself at the rate of $12.76 
per week (35 per cent of $36.46) and for the children as 
natural guardian at the rate of $3,646 per week for each 
child (10 per cent of $36.46), or a total of $20.05 per week; 
that the bill of expenses paid by the widow for the burial 
of the deceased amounts to $375 and she is entitled to reim¬ 
bursement in the amount of $200 for expenses so incurred; 
that the accrued death benefits to November 25, 1940, in¬ 
cluding funeral expenses, amount to $1,483.20; that nothing 
has been paid to the beneficiary as death benefits. 

That the injury was occasioned by the fault of a third 
party, namely, the Worchester Salt Company; that 
10 the said employee elected to take, and accepted, com¬ 
pensation, thus subrogating to the employer and in¬ 
surance carrier his right to recover damages against said 
third party; that the employer and carrier instituted suit 
against said third party, as the result of which a recovery 
was made on March 26,1937, in the sum of $27,000, out of 
which the carrier paid to said employee, in addition to com¬ 
pensation for disability and other expenses, the sum of 
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$6,370.39, a portion of which was used by said employee in 
the purchase of a home; that at the time of the death of 
said employee, after deducting all expenses and compensa¬ 
tion paid to him and the said sum of $6,370.39, the carrier 
retained and held in trust for said employee the sum of 
$4,011.02; that the said sum of $6,370.39 was paid to said em¬ 
ployee during his lifetime and was expended by him, and 
that said sum is not chargeable against the persons en¬ 
titled to death benefits under the workmen’s compensation 
law; that the said sum of $4,011.02, with accumulated inter¬ 
est, is a portion of the excess recovery obtained as the re¬ 
sult of said third party action on account of the injury of 
said employee, and is personal property belonging to the 
estate of said deceased employee; that the insurance car¬ 
rier, pursuant to the provisions of section 33 (e) (2) of said 
law, is obligated to pay to the legal representative of the 
deceased employee the said sum of $4,011.02, with accumu¬ 
lated interest. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

AWARD 

That the employer, Henry Hitt, trading as Congressional 
Garage, and the insurance carrier, Century Indemnity 
Company, shall pay to the claimant, Wanda V. Herlinger, 
death benefits as follows: 64 weeks at the rate of $20.05 
per week from September 5, 1939, to November 25, 1940, 
inclusive, amounting to $1,283.20, and shall continue pay¬ 
ments thereafter in bi-weekly installments at the rate of 
$20.05 per week subject to the limitations of the 
11 law or otherwise ordered. The employer and insur¬ 
ance carrier shall also pay to the said claimant forth- 


with the sum of $200 as reasonable funeral expenses of the 
deceased employee. 

A fee for legal services rendered in connection with this 
claim is approved in the amount of $150 in favor of Attor¬ 
ney Christopher B. Garnett, same to be a lien upon and 
deducted from the payment of this award. 

Given under my hand at Washington, D. C., this twenty- 
ninth day of November, 1940. 


FRANK A. CARDILLO, 

Deputy Commissioner , 

District of Columbia Compensation District . 

PROOF OF SERVICE. 


I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, attorney for the claimant, 
and attorney for the respondent, at the last known address 
of each as follows: 

Address 

4836 N. 26th Street, Arlington, Virginia 


Name 

Mrs. Wanda V. Herlinger 
Henry Hitt t/a Congressional 
Garage 

Century Indemnity Company 
Mr. Christopher B. Garnett 
Mr. Charles S. Baker 


1818 N. Cleveland St., Arlington, Vi rginia 
311 Homer Building, Washington, D. C. 
Tower Building, Washington, D. C 
Munsey Building, Washington, D. C 


Mailed: November 29, 1940. 


FRANK A. CARDILLO, 
Deputy Commissioner. 
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Motion to Dismiss Complaint for Injunction. 

12 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Henry Hitt, trading as Congressional Gar¬ 
age, and 

Century Indemnity Company, 

Plaintiffs, 

vs. 

Frank A. Cardillo, Deputy Commissioner 
for the District of Columbia, United 
States Employees’ Compensation Com¬ 
mission, and 

Wanda V. Herlinger, Intervener, 

Defendants. 


Civil Action 
No. 9378. 


Now comes the defendant, Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and the intervening de¬ 
fendant, Wanda V. Herlinger, by her attorneys, and move 
this Honorable Court to dismiss the complaint for injunc¬ 
tion filed herein for the following reasons: 

1. That the complaint filed herein does not state a 
cause of action and does not entitle plaintiffs to any relief 
in law or equity, nor does the complaint state a claim against 
defendants upon which relief can be granted. 

2. That it appears from the complaint with exhibits, 
including the transcript of the testimony made a part 
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thereof by stipulation, that the findings of fact of the 
deputy commissioner, to the effect that the death of Harri¬ 
son Herlinger on September 5, 1939, resulted from the in¬ 
jury he sustained on July 31, 1934, complained of in the 
complaint, as well as all other findings of fact of the deputy 
commissioner in this case, are supported by competent evi¬ 
dence, and said findings of fact should, therefore, be 
13 regarded by the court as final and conclusive. 

3. That under section 14 (m) of the District of 
Columbia workmen’s compensation law the limit of liability 
for compensation for disability is $7,500, and the limit of 
liability for compensation for death is $7,500, the limitation 
in said section applying severally and separately to compen¬ 
sation for disability and compensation for death; that the 
award of death benefits in favor of Wanda V. Herlinger, 
complained of in the complaint, does not, therefore, conflict 
with the provisions of section 14 (m) of said law, as alleged. 

4. That it appears from the complaint with exhibits, in¬ 
cluding said transcript of the testimony, that the plaintiff, 
Century Indemnity Company, is not entitled to credit 
against the award of death benefits to Wanda V. Herlinger 
for any portion of the excess third party recovery, referred 
to in the complaint, because the said Wanda V. Herlinger 
had no interest in or control over any part of said recovery. 

5. That it further appears from said complaint, includ¬ 
ing said transcript of testimony, that the deputy commis¬ 
sioner properly found in the compensation order complain¬ 
ed of that the sum (shown by the record to be $4,011.02, ex¬ 
clusive of interest) of said third party recovery was re¬ 
tained and held by the plaintiff, Century Indemnity Com¬ 
pany, in trust for said employee, and is personal property 
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belonging to the estate of said employee and that the said 
Century Indemnity Company is obligated to pay said sum 
to the legal representative of said employee, with accumu¬ 
lated interest, in accordance with the provisions of section 
33 (e)(2) of the District of Columbia workmen’s compen¬ 
sation law. 

14 6. That the complaint and record show that the 

plaintiff, Century Indemnity Company, was the in¬ 
surance carrier for the employer on the date of the em¬ 
ployee’s injury, to wit, July 31, 1934, and, therefore, said 
company is liable as the insuring carrier for death benefits 
accruing as the result of said injury. 

7. For such other good and sufficient reasons as may be 
shown. 


EDWARD M. CURRANS, 

United States Attorney. 

BERNARD J. LONG, 

Assistant United States Attorney , 
Attorneys for Defendant Cardillo. 

CHRISTOPHER B. GARNETT, 
HENRY H. GLASSIE, JR., 
Attorneys for Defendant Darlinger. 


16 Order Granting Motion to Dismiss. 

This action came on to be heard upon the joint motion of 
the defendants to dismiss the complaint for injunction filed 
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herein, and npon consideration thereof, it is this fourth day 
of August 1941, 

ADJUDGED, ORDERED and DECREED, That the said 
motion to dismiss the said complaint is hereby sustained, 
and the complaint filed herein be, and the same is hereby 
dismissed. 

JENNINGS BAILEY, 
Justice. 


15 

HITT et al.j 
vs. 


Opinion of Justice Bailey. 

1 Criminal Action No. 9378. 


CARDILLO et al. 


Filed June 30,1941 
Charles E. Stewart, Cleric. 


I think that there was some substantial evidence to sus¬ 
tain the finding of the Deputy Commissioner, as to the cause 
of the death of the claimant. 

His view of the law as to liability for compensation for 
both injury and death is in line with the opinions of two 
Circuit Courts of Appeal, and is one of the cases certiorari 
was denied by the Supreme Court. 

I think therefore that there was no error of law on this 
question. The fund remaining in the hands of the insur¬ 
ance company at the time of the death of the claimant’s in¬ 
testate was held in trust for him and I agree with the Dep¬ 
uty Commissioner in holding that this fund belongs to the 
estate of the decedent. 

The motion to dismiss the complaint should be sustained. 

BAILEY, 

J. 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8043 

Henry Hitt, Trading as Congressional Garage, and Cbn- 
tury Indemnity Company, appellants 

v. 

Frank A. Cardillo, Deputy Commissioner for the Disrrittcrr 
of Columbia, United States Employees' Compensation 
Commission, and Wanda V. Herlinger, intervenes, 

APPELLEES 


• ' . . . r.c. 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT of case 

This case arises under the provisions of the District of Co¬ 
lumbia Workmen’s Compensation Act of May 17, 1928 (45 
Stat. 600, Chapter 612, Section 1; D. C. Code, 1929, Title 19, 
Chapter 2, Section 11), making applicable to employees in 
certain employments in the District of Columbia the Long¬ 
shoremen's and Harbor Workers’ Compensation Act of March 
4, 1927 (44 Stat. 1424; U. S. C., Title 33, Chapter 18, Section 
901 et seq.), hereinafter referred to as the “compensation law.” 

On July 31, 1934, the deceased, Harrison Herlinger, was 
injured while in the employ of Henry Hitt when an automo¬ 
bile under which he was working fell upon him; a truck owned 
and operated by a third party backed into the automobile 
causing it to be knocked from its supports and fall upon the 
deceased. The latter was seriously injured and was never able 


(l) 
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to work thereafter and finally died from the injuries on Sep¬ 
tember 5,1939. 

The employer and his insurance carrier sued the third party 
responsible for the accident and recovered the sum of $27,000. 
From this recovery the employer and carrier paid the deceased 
compensation until his death. In addition to compensation 
the deceased was advanced the sum of $6,370.39 from the third 
party recovery. Upon the employee’s death there remained 
in the hands of the carrier from the recovery the sum of $4,- 
011.02 with accumulated interest. 

The widow of the deceased filed claim for death benefits un¬ 
der section 9 of the compensation law (33 U. S. C. A. 909) on 
behalf of herself and two minor children. 

After a hearing the deputy commissioner issued a compen¬ 
sation order (Appellants’ Appendix 9) awarding compensa¬ 
tion of $12.76 per week to the widow and $3,646 per week to 
each of the two minor children. The deputy commissioner 
also found that the sum of $4,011.02, the unexpended balance 
of the third party recovery in the hands of the insurance car¬ 
rier should be paid to the deceased’s representative pursuant 
to section 33 (e) (2) (33 U. S. C. A. 933 (e) (2)). 

The employer and insurance carrier brought a proceeding 
in the United States District Court for the District of Columbia 
for a review of the compensation order pursuant to section 21 
(b) of the compensation law (33 U. S. C. A. 921 (b)). A joint 
motion was made on behalf of the deputy commissioner and 
the compensation beneficiary to dismiss the complaint, which 
motion was granted on August 4, 1941. The order granting 
the motion and the accompanying opinion by Mr. Justice 
Bailey are set forth on pages 16 and 17 of appellants’ appendix. 

It is from this order that appellants appeal to this court. 

STATUTES INVOLVED 

Section 14 (m) of the compensation law (33 U. S. C. A. 
914 (m)) : 

The total compensation payable under this Act for 
injury or death shall in no event exceed the sum of 
$7,500. 
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Section 33 (a), (b), and (e) of the compensation law (33 
U. S. C. A. 933 (a), (b), and (e)): 

(a) If on account of a disability or death for which 
compensation is payable under this Act the person en¬ 
titled to such compensation determines that some per¬ 
son other than the employer is liable in damages, he 
may elect, by giving notice to the deputy commissioner 
in such manner as the commission may provide, to re¬ 
ceive such compensation or to recover damages against 
such third person. 

(b) Acceptance of such compensation under an award 
in a compensation order filed by the deputy commis¬ 
sioner shall operate as an assignment to the employer 
of all right of the person entitled to compensation to 
recover damages against such third person. 

***** 

(e) Any amount recovered by such employer on 
account of such assignment, whether or not as the result 
of a compromise, shall be distributed as follows: 

(1) The employer shall retain an amount equal to— 

(A) the expenses incurred by him in respect to such 
proceedings or compromise (including a reasonable at¬ 
torney’s fee as determined by the deputy commissioner); 

(B) the cost of all benefits actually furnished by him 
to the employee under section 7; 

(C) all amounts paid as compensation; 

(D) the present value of all amounts thereafter pay¬ 
able as compensation, such present value to be computed 
in accordance with a schedule prepared by the commis¬ 
sion, and the present value of the cost of all benefits 
thereafter to be furnished under section 7, to be esti¬ 
mated by the deputy commissioner, and the amounts so 
computed and estimated to be retained by the employer 
as a trust fund to pay such compensation and the cost 
of such benefits as they become due, and to pay any sum 
finally remaining in excess thereof to the person entitled 
to compensation or to the representative; and 

(2) The employer shall pay any excess to the person 
entitled to compensation or to the representative. 
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QUESTIONS INVOLVED 

The only questions for the determination of this Court ap¬ 
pear to be (1) whether section 14 (m) of the compensation law 
(33 U. S. C. A. 914 (m)), quoted above, means that total com¬ 
pensation shall be limited to $7,500 for injury and death com¬ 
bined or whether compensation for disabilities resulting from 
injuries shall be limited to $7,500 and death benefits likewise 
limited to $7,500; (2) whether amounts paid to the injured 
employee from the third-party recovery during his lifetime 
should be included as part of the $7,500 limitation for death 
benefits, assuming that limitation applied separately to dis¬ 
ability compensation and death benefits; and (3) whether the 
undistributed balance of the third-party recovery in the hands 
of the insurance carrier at the time of the employee’s death 
shall be applied to the payment of death benefits or paid to the 
deceased employee’s representative. 

SUMMARY OF ARGUMENT 

1. Congress intended the $7,500 limitation to apply to dis¬ 
ability compensation and death benefits separately. 

(a) The wording of the Act itself so indicates in the use of 
the disjunctive or in the place of the conjunction and. 

(b) Two other United States circuit courts of appeals have 
so interpreted the Act. 

(c) The testimony before the congressional committee on 
the bill evidenced that a separate limitation for death benefits 
and disability compensation was intended. 

(d) The structure of the Act itself in requiring the employer 
to furnish three general and separate benefits—medical, dis¬ 
ability compensation, and death benefits—leads to such a 
conclusion. 

(e) Congress used definite language in other compensation 
acts enacted by it when it intended to limit the “aggregate ” 
payments or the “total aggregate” compensation “in any 
individual case” 

(f) Several decisions under various State workmen’s com¬ 
pensation laws have so interpreted similar provisions under 
those acts. 
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2. The balance of the third party recovery in the hands of 
the employer at the time of the injured employee’s death should 
not be credited against the claim of the widow and children. 

Section 33 of the Act provides that the third party recovery 
shall be held in trust for payment of compensation and medical 
benefits to the injured employee and that any excess of the 
amount so required shall be paid to the person entitled to com¬ 
pensation or to the representative. 

Congress considered the third party recovery as personal 
property belonging to the injured employee or his estate (as 
shown by a comparison of section 33 with section 8 (d)) and 
therefore not applicable to the payment of death benefits to the 
widow and children. 

3. Payments made to the deceased employee from a third 
party recovery during his life should not be credited against 
the compensation due the widow and children. 

The claim of the widow and children for death benefits is 
separate and distinct from the claim of the injured employee 
for disability compensation. Payment of one claim does not 
discharge the other. 

Under section 33 of the Act the third-party recovery was for 
the benefit of the injured employee alone and could not be 
used in satisfaction of a claim or claims of others not yet 
in existence. 

ARGUMENT 

I 

The $7,500 limitation provided in Section 14 (m) of the Com¬ 
pensation Law applies severally and separately to compen¬ 
sation for disability and to compensation for death 

The section reads as follows: 

The total compensation payable under this Act for 
injury or death shall in no event exceed the sum of 
$7,500. 

The question whether the above limitation applies to com¬ 
pensation for disability and death benefits combined or sepa¬ 
rately and severally to disability compensation and death 
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benefits has been passed upon by the United States circuit 
court of appeals for two circuits, the second and third circuits, 
respectively. See International Mercantile Marine Company 
v. Lowe, deputy commissioner, 93 F. (2d) 663 (C. C. A. 2,1938), 
certiorari denied, 304 U. S. 565, and Norton v. Travelers Insur¬ 
ance Company, 105 F. (2d) 122 (C. C. A. 3,1939). Both courts 
held that the limitation applied severally. 

In the Norton case, supra, the Court said: 

There is nothing in the Act or in the record which 
indicates that Congress meant “injury and death” 
# * * when it used the phrase “injury or death.” 

In the absence of such indication we are compelled to 
give the Act a literal interpretation and hold that de¬ 
pendents of an employee whose injury results in death 
are entitled to compensation for his death regardless 
of the benefits paid to him for disability. 

In the International case, supra, the Court said: 

It is appellant’s contention that the two rights, one 
for compensation for injury and one for death ensuing, 
must be combined, and that the maximum allowance 
for both shall not exceed $7,500. But the disability 
benefits fixed by section 8 of the act and the right of the 
widow to death benefits under section 9 are different. 
They have different claimants thereto; one arising in 
the event of injury not resulting in death and the other 
arising only in the event of death. They were sepa¬ 
rately provided for by separate sections of the act 
and accrue on different bases. The amount to which 
the widow* or next of kin is entitled is for their exclu¬ 
sive benefit and is entirely separate and distinct from 
the compensation for disability allowed the em¬ 
ployee * * *. 

It is presumed that the court will desire to read the opinions 
in these two cases; for this reason further quotations from the 
opinions have not been made. 

Appellants call attention (page 11 of brief) to the objection 
in Congress of certain members to placing a limitation in the 
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bill. A reading of the objections indicates they were opposed 
to the limitations, but it does not help the solution of the 
question of whether the limitation was to apply to disability 
compensation and death benefits aggregately or severally. 
The quoted letter from a constituent (page 12 of the brief) 
upon which the objection of one congressman was based con¬ 
cludes with the observation: “I want * * * to protest 

against the proposed limitation in death cases/’ indicating 
that the objection was to the limitation of death benefits to 
$7,500, not to a limitation of that amount of disability com¬ 
pensation. 

That Congress was considering the limitations separately is 
indicated by the following testimony before the Judiciary 
Committee when that Committee was holding hearings on 
the Bill (see Hearing of June 29, 1926—69th Congress, page 
161): 

Mr. Ambler. I will take up the third point, as to the 
present lack of uniformity, and that is the benefit for 
death. 

Under the act as it stands at present, and also under 
the provisions of the Graham bill, there is no limit to 
the compensation for death. You pay to the bene¬ 
ficiaries from the time of death on—or, at least, to the 
widow and the children until they reach the age of 18 
years. 

There are only three of the maritime States which 
have an unlimited death provision. Those three are 
New York, Oregon, and Washington. The Oregon act, 
as I have stated, is elective; and under the Oregon and 
Washington acts, when the payments are computed, 
$4,000 is the maximum for death benefits. 

Mr. Christopherson. How has the unlimited act 
worked out in those cases? 

Mr. Ambler. They have succeeded in making the 
compensation payable a great deal higher; but as I say, 
in Washington and Oregon, a great many of these are 
commuted, and $4,000 is the maximum when they are 
commuted. And in New York, as you will readily ap- 
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preciate, conditions are a good deal more favorable, and 
living conditions are a great deal higher than they are 
in most parts of the country. 

I would like to read at this time a list of the maritime 
States and also the maximums [reading]: 

Alabama, $5,000; California, $5,000; Connecticut, 
$5,616; Delaware, $4,275; Georgia, $5,000; Illinois, 
$4,250; Louisiana, $6,000; Maine, $4,000; Maryland, 
$5,000; Massachusetts, $4,000; Michigan, $4,200; New 
Hampshire, $3,000; New Jersey, $5,100; Ohio, $6,500; 
Pennsylvania, $6,000; Rhode Island, $4,800; Texas, 
$7,200; Virginia, $4,500. 

The average of these is $4,968.84. 

Mr. Yates. That is for death? 

Mr. Ambler. That is for death. 

The Seattle Waterfront Employers’ Association would 
suggest that $7,500 be fixed in this bill as a maximum 
for death benefits. * * * 

See also page 200 of the same report as follows: 

Mr. Hill. The pattern for the act has been the New 
York compensation law. As a result of that there are 
no limits in the amount of awards in the case of death. 
In the Middle Western States, in all of them, we have 
a limit. In Michigan it is $4,200, and Illinois $7,500; 
in Ohio somewhere about the same. 

It is to be noted that in the bill then under consideration 
there was no limitation of amount, but by amendment the 
$7,500 limitation for death benefits requested by the above 
proponents whose testimony has been quoted was inserted in 
the bill and in addition Congress made a similar provision for 
disability compensation. 

The structure of the Act itself would seem to indicate a 
separate limitation for disability compensation and death bene¬ 
fits. As the court pointed out in the case of Union Steve¬ 
doring Corporation v. Norton, deputy commissioner, 98 F. (2d) 
1012, the Act requires the payment of separate benefits under 
three general divisions. The first general division is section 7 
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requiring an employer to furnish his employee with medical 
benefits; the second general division is section 8 providing | 
for the payment to the employee of compensation for dis¬ 
ability; and the third general division is section 9 requiring 
payment to an employee’s beneficiaries of death benefits. 
This Court held in the case of Cardillo, deputy commissioner, \ 
v. Liberty Mutual Insurance Company , 69 App. D. C. 330,101 
F. (2d) 254, that the limitation of $7,500 in section 14 (m) 
could not be computed by adding together the benefits fur¬ 
nished the employee under the first general division, section 7, 
and the second general division, section 8. Likewise a limita¬ 
tion of compensation payments for injury or death should not 
be computed by adding together the benefits furnished em¬ 
ployee under the second general division, section 8, and the 
third division, section 9. 

The rights under sections 8 and 9 are separate and distinct. 
They accrue to different individuals and upon different grounds. 
Section 8 has to do solely with the injured employee’s claim 
for compensation; section 9 relates solely to the rights of his 
dependents after his death. Both are required to file sep¬ 
arate claims and the filing of the claim by the employee is 
not a claim on behalf of the death beneficiaries (section 13). 

Appellants urge that the word “total” means that it is the 
“aggregate” of all compensation payments—not merely dis¬ 
ability payments or death benefits, that is, limited to $7,500. 
The answer to that contention is that Congress did use the 
word ‘“aggregate” in another compensation act written by it 
when intended to limit the aggregate compensation to a certain 
amount. In the compensation act applicable to Emergency 
Relief Administration Employees, 52 Stat. 809, it stated: 
“* * * and the aggregate payments shall not exceed 
$4,000, exclusive of medical costs.” [Italics supplied.] 

If Congress had desired to limit the aggregate payments in 
any one case to $7,500, it would have so stated. It did so 
in the compensation act relating to Civil Works Administra¬ 
tion Employees, 48 Stat. 351, which provides: “That the total 
aggregate compensation in any individual case shall not exceed 
the sum of $3,500.” [Italics supplied.] 
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Since the law on this point has become firmly established 
by two authoritative decisions, there being no conflicting de¬ 
cision, extended discussion thereof appears to be unnecessary. 
However, in addition to the Norton case and the International 
Mercantile Marine Company case, supra, which were decisions 
directly in point involving the construction of the same section 
14 (m) here involved, there are decisions relating to similar 
provisions in State workmen’s compensation laws. In the case 
of Jackson v. Berlin Construction Co., 93 Conn. 155, 105 Atl. 
326 (1918), the Supreme Court of Errors of Connecticut had 
to consider whether compensation paid to an employee for 
disability should under the statute upon the death of the em¬ 
ployee be credited against death benefits to be awarded to his 
widow or dependents. In holding that such credit should not 
be given, the Court said: 

The compensation to the employee is distinct from 
that to the dependent. The allowance of payments 
made to the employee cannot be made against the com¬ 
pensation to the dependent, and vice versa. 

A different construction might lead to the anomaly 
of having the entire claim of the dependent exhausted 
by a credit of sums paid the employee for the injury 
w’hich later resulted in death. 

The compensation expressly given the dependent by 
this act should not be permitted to be diminished by 
crediting sums paid the employee in his lifetime, unless 
this course is plainly sanctioned by the statute. And 
we think the contrary is the reasonable construction. 
We cannot agree with the trial court that the meaning 
of this language, grammatically regarded, is that any 
previous payments to either employee or dependents 
shall be allowed for in fixing subsequent compensation 
to either. 

The trial court assumes in its reasoning that the pay¬ 
ments to the employee were payments to the depend¬ 
ent. This is quite contrary to the fact and the law. 
The payments to the employee belonged to him. The 
court failed to note that the act provides two distinct 
forms of compensation, the one for incapacity, the other 
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for death; the one payable to and belonging to the em¬ 
ployee, the other payable to and belonging to the 
dependent. 

« * * # * 

English authorities permitting the deduction claimed 
follow the specific terms of their statute. Masssachu- 
setts has decided the respondent’s contention adversely 
to it. Gripp v. Aetna Life Insurance Co., 216 Mass. 
586, 104 N. E. 565, Ann. Cas. 1915 B, 828; Nichols v. 
London Guarantee & Accident Co., 217 Mass. 3, 104 
N. E. 566, Ann. Cas. 1915 C, 862. 

The above case was cited with approval by the Supreme 
Judicial Court of Maine in the Nickerson's case, 125 Me. 285, 
133 Atl. 161 (1926), in which the court held (syllabus): “Com¬ 
pensation paid under Workmen’s Compensation Act 1919, Sec. 
14, for injuries totally incapacitating, in fact, but not of char¬ 
acter presumed to be such under Sections 14 and 16, and from 
which injuries employee died, cannot be claimed as a credit 
upon compensation rights of dependent widow * * 

See also Proops v. Twohey Bros., 29 Ariz. 164, 240 Pac. 277 
(Ariz. 1925), where the court said: 

The compensation which subdivision 3 provides the 
personal representative of a deceased workman shall 
be paid for the exclusive benefit of the widow and chil¬ 
dren is separate and distinct from that allowed the 
employee himself. The amount thereof is in no way 
affected by the fact that the latter received compensa¬ 
tion up to the time of his death, for, notwithstanding 
this the personal representative is entitled to twenty- 
four hundred times one-half of the daily earnings of 
the decedent, and this is true, even though the amount 
should total 84,000, the maximum allowed under the 
law in any one case. The employer could not reduce 
his liability for this sum by showing that he had made 
payments to the deceased, for these constituted the j 
latter’s compensation for the loss he sustained and the 
amount thereof was the same whether he had dependents 
or not. 
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And compare Texas Employer’s Insurance Association v. Mor¬ 
gan (not reported in State reports), 289 S. W. 75, and Clayton 
Paving Co. v. Appleton, 163 Tenn. 27,39 S. W. (2d) 1037. See 
also Routh v. List & Weatherly Const. Co., 124 Kan. 222, 257 
Pac. 721; Wahlig v. Krenning-Schlapp Grocery Co., 325 Mo. 
677,29 S. W. (2d) 128; Smith v. Primrose Tapestry Co., 285 Pa. 
145, 131 Atl. 703. 

II 

The balance or excess of the third party recovery in the hands 
of the insurance carrier at the time of the death of the 
employee should not be credited against the claim of the 
widow and children 

It is alleged in paragraph numbered 14, subparagraph (c) 
of the complaint that “If it be contended that Section 14 (m) 
contemplates a total payment of compensation in the amount 
of fifteen thousand dollars ($15,000.00), the Century Indem¬ 
nity Company should be authorized to make compensation 
payments for death from the balance on hand realized from 
the third party recovery.” 

On this point it is respectfully submitted that the deputy 
commissioner properly found in the compensation order com¬ 
plained of that “The carrier retained and held in trust for 
said employee the sum of $4,011.02; * * * that the said 

sum of $4,011.02, with accumulated interest, is a portion of 
the excess recovery obtained as a result of said third party 
action on account of the injury of said employee, and is per¬ 
sonal property belonging to the estate of said deceased em- 
j ployee; that the insurance carrier, pursuant to the provisions 
of section 33 (e) (2) of said law, is obligated to pay the legal 
representative of the deceased employee the said sum of 
$4,011.02 with accumulated interest.” 

Under section 33 (a) a person who is entitled to compensa¬ 
tion for “disability or death” may, upon determining that 
some person other than the employer is liable in damages, 
elect to receive compensation or to recover damages against 
such third person. In the present case the injured employee 
elected to take and did accept compensation, and his right to 
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recover damages against such third person responsible was 
thereby assigned to the employer in accordance with and to 
the extent provided by subdivision (b) of section 33 of the 
Compensation Act. The employer pursuant to such assign¬ 
ment instituted suit against the Worcester Salt Company, the 
third party responsible, to the use of the insurance carrier and 
to the use of Harrison Herlinger. Section 33 (e), subdivisions 
(1) (A), (B), (C), (D), and (2) require the employer to 
distribute the amount of the third party recovery as follows: 

(1) The employer shall retain an amount equal to— 

(A) the expenses incurred by him in respect to such 
proceedings or compromise (including a reasonable at¬ 
torney’s fee as determined by the deputy commissioner ); 

(B) the cost of all benefits actually furnished by 
him to the employee under section 7; 

(C) all amounts paid as compensation; 

(D) the present value of all amounts thereafter pay¬ 
able as compensation, such -present value to be com- ' 
puted in accordance with a schedule prepared by the 
commission, and the present value of the cost of all 
benefits thereafter to be furnished under section 7, to 
be estimated by the deputy commissioner, and the 
amounts so computed and estimated to be retained by 
the employer as a trust fund to pay such compensation 
and the cost of such benefits as they become due, and 
to pay any sum finally remaining in excess thereof to 
the person entitled to compensation or to the repre¬ 
sentative; and 

(2) The employer shall pay any excess to the person 
entitled to compensation or to the representative. 
[Italics supplied] 

It is desired to point out at this juncture that the record shows 
that the employer and insurance carrier recovered as early as 
March 26,1937, $27,000 as a result of the suit against the Wor¬ 
cester Salt Company. There was apparently no accounting 
as required by law to the deputy commissioner of the distribu¬ 
tion of such recovery until the hearing before the deputy com¬ 
missioner on September 19, 1940, at which time appellants 
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submitted a statement of account. Apparently no formal 
action was taken by the then deputy commissioner with respect 
to the computation of the amounts “thereafter payable as com¬ 
pensation’’ or with respect to estimating the value of the cost of 
medical benefits under section 7, as required by the provisions 
of section 33 (e), subdivision (D), quoted above. It is alleged 
in paragraph numbered 8 of the complaint that the fund in 
question was retained by the carrier “with the oral approval of 
the then Deputy Commissioner.” It is submitted that the 
third-party recovery in this case was not distributed or ac¬ 
counted for in accordance with the provisions of section 33. 
The provisions of said section clearly contemplate that there 
shall be a prompt accounting of such recovery and that the 
deputy commissioner shall take formal action with respect 
thereto. If this matter had been promptly handled in accord¬ 
ance with the provisions of the compensation law, the ques¬ 
tion now presented with respect to the disposition of the bal¬ 
ance on hand probably would not have arisen. 

With reference to the question whether the fund now held 
in trust by the carrier may be used by the carrier in paying 
death benefits, it is submitted that under section 33 (e) of the 
compensation law this balance should have been paid over to 
Herlinger during his lifetime; that the carrier had no right to 
hold this fund merely on the basis of the alleged oral approval 
of the deputy commissioner. In any event this money clearly 
belonged to the employee and upon his death it became a part 
of his estate, as found by the deputy commissioner. Since the 
widow has no right or interest in the fund in her individual 
capacity, there is no logical basis for the contention that such 
fund may be used by the carrier to pay death benefits. 

The right of an employee to compensation for disability is 
entirely separate and distinct from the right of the employee’s 
dependents to compensation on account of his death. In Inter¬ 
national Mercantile Marine Company v. Lowe, deputy com¬ 
missioner, supra, the court in construing the Longshoremen’s 
Act said in part that: 

* * * the disability benefits fixed by section 8 of 

the Act and the right of the widow to death benefits 
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under section 9 are different. They have different 
claimants thereto; one arising in the event of injury 
not resulting in death and the other arising only in the 
event of death. They are separately provided for by 
separate sections of the Act and accrue on different 
bases. The amount to which the widow or next of 
kin is entitled is for their exclusive benefit and is entirely 
separate and distinct from the compensation for dis¬ 
ability allowed the employee. 

Since the employee’s right to compensation for disability is 
entirely separate and distinct from the right of his widow to 
death benefits, it follows that upon acceptance of compensation 
by Herlinger the employer was the assignee of Herlinger for 
the purposes set forth in section 33 of the compensation law and 
for these purposes only. It was not the assignee of Wanda V. 
Herlinger since she had not elected to accept compensation and 
was not at that time capable of making such an election. (Sec. 
33 (b) reads as follows: “Acceptance of such compensation 
under an award in a compensation order filed by the deputy 
commissioner shall operate as an assignment to the employer 
of all right of the person entitled to compensation to recover 
damages against such third person.” [Italics supplied.]) 
The assignment by operation of law resulting from Harrison 
Herlinger’s election was in no respect an assignment of property 
or a claim belonging to his widow or dependents or to which 
they had any interest. In Anderson v. Miller Scrap Iron Com¬ 
pany, 176 Wise. 521, 187 N. W. 746, it was said: 

No doubt this statute operates as an assignment of 
any cause of action that the employee may have against 
a third party where the employee is the applicant for 
compensation. It is equally clear that it operates as 
an assignment of any cause of action existing by virtue 
of the statute of this state in favor of the personal rep¬ 
resentative of the employee to recover damage for his 
death where such personal representatives are appli¬ 
cants for compensation. 

* * * * * 
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But it is obvious that the employee cannot by con¬ 
tract, in his lifetime, assign a cause of action which the 
law creates in favor of his dependents, his personal rep¬ 
resentatives, or his estate to recover damages on account 
of his death by wrongful act. That is a cause of action 
created not for his benefit but for the benefit of those 
who survive him. He has no interest therein during 
his lifetime. It does not accrue until his death. [Italics 
supplied.] 

Herlinger’s widow and children, having no interest in the 
claim assigned by Herlinger to his employer, and having no 
interest in the remainder of the recovery on such claim in 
derogation of Herlinger’s estate, it follows that the carrier 
has no right to apply the remainder, which belonged to Har¬ 
rison Herlinger and now belongs to his estate and which it is 
obligated under section 33 to pay to his legal representative, 
to the payment of death benefits owing to Herlinger’s widow 
as widow and mother of his children. 

Upon the acceptance of compensation by Herlinger’s widow 
and minor children the employer by operation of law is the 
assignee of any right they may have to recover damages against 
the third party responsible for the death of the employee. In 
Aetna Life Insurance Company v. Moses, 287 U. S. 530, and 
in Doleman, Administrator, v. Levine, 295 U. S. 221, both of 
which cases arose under the local workmen’s compensation 
law, it was held that under section 33 where the employer is 
given anything to recover it is the full recovery provided by 
the Wrongful Death Act. D. C. Code, 1929, Title 21, Chapter 
1, Section 1, which relates to “Negligence Causing Death,’* 
provides, among other things, that “no action shall be main¬ 
tained under this chapter in any case where the party injured 
by such wrongful act. neglect, or default has recovered damages 
therefor during the life of such party.” It appears, therefore, 
that there are not two causes of action in the District of Co¬ 
lumbia, one for injury and the other for death. The right of 
subrogation which the employer has upon the acceptance of 
compensation by Herlinger’s widow therefore proves to be of 
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no value, but this is due solely to the provisions of the local 
death statute. 

It does not follow, however, that the carrier is entitled to 
use the fund in question for the payment of death benefits 
merely on the theory that under the local law its right or the 
employer’s right of subrogation is without value because the 
statute limits recovery in such cases. The Supreme Court 
pointed out in Doleman v. Levine, supra, that section 33 (b) 
of the compensation law “purports only to assign to the em¬ 
ployer ‘all right of the person entitled to compensation to re¬ 
cover damages against such third person,’ ” and that “It oper¬ 
ates to transfer to the employer only such rights as the defend¬ 
ant has,” the Supreme Court further stating that “We do not 
doubt that this section, interpreted in the light of the in¬ 
demnitor’s common-law right of subrogation, confirms that 
right and is sufficient to give the employer as indemnity all 
the rights which the dependents electing to receive compensa¬ 
tion otherwise would have to share in the benefits of the 
Wrongful Death Act.” 

In the present case the suit against the third party was not 
instituted under the local Wrongful Death Act. The recovery 
upon an action for injury was to compensate the employee for 
disability resulting from the injury he sustained . It is sub¬ 
mitted that the fact that the assignment of the widow’s right 
against the third party for her acceptance of compensation 
would be an assignment of a valueless claim because the par¬ 
ticular provision of the death by wrongful act statute in the 
District of Columbia is a collateral and immaterial matter. 
This fact would not operate to give the employer or carrier 
a lien on or property interest in the fund in question which is 
the excess of the recovery for the employee’s injury assigned 
by the employee and did not result from the assignment by the 
widow of her claim for wrongful death. Certainly, the rights 
of the carrier in and to the excess recovery could not depend 
upon local law or the peculiar nature of the local wrongful 
death statute. As was said by Mr. Justice Roberts in Del 
Vecchio v. Bowers, 296 U. S. 280, at page 285, in a case involv¬ 
ing the workmen’s compensation law of the District of Colum- 
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bia, the Longshoremen’s and Harbor Workers’ Compensation 
Act is national in scope and a decision with respect to its 
enforcement constitutes a precedent of general application. 

Harrison Herlinger could have elected under section 33 (a) 
to sue the Worcester Salt Company, the third party responsible 
for his injuries, and thus would have retained only the right to 
any deficiency compensation (see section 33 (g) of the Long¬ 
shoremen’s Act). He could have used the proceeds of the 
amount recovered in the suit against the Worcester Salt Com¬ 
pany in whatever manner he saw fit without being accountable 
to Wanda Herlinger or any other person for any part thereof. 
If he had so elected and sued said Salt Company in his own 
right, he, as stated above, would not have been entitled to re¬ 
ceive compensation for injury, because the recovery amounted 
to more than the maximum liability of his employer under sec¬ 
tion 14 (m) for compensation for the disability resulting from 
his injuries. Wanda Herlinger, however, upon his death would 
have been entitled to receive death benefits, because his election 
to sue the third party in no way constituted an election by her 
to sue a third party rather than to receive compensation. In 
fact, because of the provision in the Wrongful Death statute, 
she had no such right. It will be seen, therefore, that if Harri¬ 
son Herlinger had received compensation and no third party 
suit had been brought, or if a third party suit had been brought 
by him upon his election, in either event Wanda Herlinger, his 
widow, would have been entitled to compensation on account 
of his death up to §7,500, and the recovery from the third party 
under such circumstances would not have been chargeable to 
her. The fact that Herlinger elected to accept compensation 
and the employer and insurance carrier under the assignment 
instituted the suit against the third party does not change the 
situation or give them greater rights than they had when the 
right of action became assigned. Under appellants’ theory the 
original assigned right of suit on account of injuries has now 
become enlarged so as to encompass a credit not only against 
disability compensation but also against death benefits. It 
follows that as the widow in her individual capacity has no 
right to said fund, there is no authority under the law for 
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the carrier to hold the fund and use it in the payment of death 
benefits. It belongs by reason of section 33 (e) (2) to the 
decedent’s estate. 

There is no logical reason why the insurance carrier should 
be permitted to hold the fund in question which belongs to 
Harrison Herlinger and in which Wanda Herlinger has no inter¬ 
est (except coincidentally, of course, as executrix of Harrison 
Herlinger’s estate and legatee or devisee under his will) to sat¬ 
isfy an entirely separate claim for compensation due Wanda 
Herlinger on account of her husband’s death. 

It is also to be noted that Congress treated the unpaid bal¬ 
ance of a third party recovery in the hands of an employer at 
the time of death of the employee differently from unpaid com¬ 
pensation in the hands of the employer at the time of death 
of the employee. Section 8 (d) provides: 

Any compensation to which any claimant would be 
entitled under subdivision (c) (compensation for per¬ 
manent partial disability) * * * shall, notwith¬ 
standing death arising from causes other than the 
injury, be payable to and for the benefit of the persons 
following: 

(1) If there be a surviving wife or dependent husband 
and no child of the deceased under the age of eighteen 
years, to such wife or dependent husband. 

(2) If there be a surviving wife or dependent hus¬ 
band and surviving child or children of the deceased 
under the age of eighteen years, one half shall be payable 
to the surviving wife or dependent husband and the 
other half to the surviving child or children. 

(3) The deputy commissioner may in his discretion 
require the appointment of a guardian for the purpose 
of receiving the compensation of the minor child. In 
the absence of such a requirement the appointment for 
such a purpose shall not be necessary. 

(4) If there be a surviving child or children of the 
deceased under the age of eighteen years, but no sur¬ 
viving wife or dependent husband, then to such child 
or children. 
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But in section 33 in disposing of the excess of a third party 
recovery, Congress directed that such excess be paid to the 
representative. 

It would seem, therefore, that Congress considered the “ex¬ 
cess” of the third-party recovery as the personal property of 
the deceased employee belonging to his estate rather than as 
compensation. 

If then the balance or excess from the third party recovery 
which the employer and insurance carrier are now holding be¬ 
longs to the decedent’s estate, it cannot be applied in payment 
of compensation due the widow and children. 

Ill 

Payments made to the employee from the third-party recov¬ 
ery during his lifetime should not be credited against the 
compensation due the widow and children 

Appellants urge that, assuming the widow and children are 
entitled to compensation until the limitation of $7,500 is 
reached, certain amounts which were paid to the deceased in 
addition to his compensation from the excess of the third-party 
recovery of $27,000 should be credited against the compensa¬ 
tion payable to the widow and children. The amount 
thus paid in the instant case was $6,730.39 (Appellants’ 
Appendix 12). 

Obviously the same argument applies to this contention as 
to appellants’ previous contention that it should be permitted 
to use the excess of the third-party recovery on hand to pay 
compensation due to the widow and children. But the fact 
that the money here involved was actually in Herlinger’s hands 
and expended by him during his lifetime emphasizes the 
invalidity of the appellants’ contention. The fact that some 
$5,800 of such excess may have been used by Herlinger in the 
purchase of a home, in which his widow and children are now 
living, is immaterial. His wife or children had no right to or 
control over the money when it was paid to him. Even if he 
had made an outright gift of it to them at the time, the legal 
question here presented would not be affected. Carried to its 
logical conclusion, if the amounts paid to the deceased em- 
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ployee had totaled $7,500, the widow and children would have 
no claim at all if appellants’ contention is correct. Appellees 
reassert that the claim of the employee and the subsequent 
claim of the widow and children are separate and distinct and 
payments to the employee during his lifetime cannot serve to 
discharge the claim of the widow and children which at the 
time of such payments was not even in existence. Such was 
held in the case of Jackson v. Berlin Construction Co., supra; 
Proops v. Twohey Bros., supra; and the other cases cited by 
appellees under point I. 

The amount paid to the deceased employee which appellants 
desire to credit against the claim of the widow and children is 
part of the proceeds of the third party recovery. Section 33 
of the law (33 U. S. C. A. 933), supra, tells exactly to whom 
such third party recovery belongs and how it shall be distrib¬ 
uted. It states in substance that the employer shall retain 
the expenses incurred in securing recovery (including the 
attorney’s fee), the cost of all medical services furnished the 
employee, all compensation to the employee, the estimated cost 
of all future medical services and compensation, in trust for 
such purpose. The excess is directed to be paid to the employee 
or his representative. The $6,730.39, which appellants desire 
to credit against the compensation due the widow and children, 
was a part of the excess; it belonged to the injured employee 
and to him alone, and when it was paid to him pursuant to 
section 33, it was in discharge of the obligation to him alone. 
There was at that time no obligation to the widow or children 
nor any claim in existence on their behalf to satisfy. 

CONCLUSION 

The compensation law should be liberally construed in favor 
of the injured employee or his dependents. See Baltimore & 
Philadelphia Steamboat Co. v. Norton, deputy commissioner, 
284 U. S. 408 (1932); Fidelity & Casualty Co. of New York v. 
Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1932 );Associated 
General Contractors of America v. Cardillo, deputy commis¬ 
sioner, 70 App. D. C. 303, 106 F. (2d) 327 (1939); DeWald v. 
Baltimore & O. R. Co., 71 F. (2d) 810 (C. O. A. 4), certiorari 
denied October 8,1934, 293 U. S. 581. 
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The court below held that the limitation in section 14 (m) 
was not a limitation for disability and death combined and 
also that the funds in the hands of the employer and carrier 
from the third party recovery were held in trust for the injured 
employee, and that upon the employee’s death such funds 
“belong to the estate of the decedent.” For the reasons above 
set forth we respectfully urge that the decision of Mr. Justice 
Bailey was correct and that the judgment and order of the 
lower court should be affirmed. 
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